06th February 2008

 

His Honor Justice J Bowman

Through Senior Registrar






Civil Claims List, VCAT

Ground Floor, 55 King Street, Melbourne, Vic 3000

Fax 9628 9988

Re: Hariharan Iyer V National Australia Bank Limited VCAT Ref No C564/2007 – additional submission, further to your ruling dated 23rd Jan 2008. 

My Lord:

Kindly accept my gratitude to you for the fact that your kindness has provided the opportunity to present my case and have given a due thought on the subject matter raised. (unlike earlier in VCAT, I have been punished very severely in my 2 cases against Westpac banking corporation Ref C111/2007, I had my debut appearance in Court by having to stand in witness box for a cross examination than presenting my case. And C1937/2007, on 10th May 2007, senior member A Vassie presided over the S75 application when on his own commitment on 29th March 2007 such application would only be heard and determined by a judicial member. Whereas on 18th June you’re your kindness have declared that there are only 2 Judges to hear such application in VCAT) in the matter of compound interest and simple interest.

Could I request your special leave to present the following in relation to C564/2007: (I refer to your decision dated 23/01/2008 paragraph numbers here)
FRESH EVIDENCE:
(a) Attached excel sheets marked ‘evidence 1’ proves a dispute in relation to paragraph 31 (i) and (ii).  (Kindly pay attention to the 7th page in Evidence 1). In Evidence 1, I prove that ‘the total amount to be repaid’ by means of 300 consecutive monthly installments is $ 232,143.01 is untrue. In spite of paying this $ 232,143.01 NOT A DOLLAR would have been applied as principal repayment and I would still (at the end of 300 installments) owe more than $120,000 (the original sum borrowed) due to ‘compounding monthly’ (a fact not clearly worded and/or explained in loan document) and a marginal increase in interest rate. If simple interest rate is applied on any loan, regardless of wide increase in interest rate the principal will still get paid off. (I am happy to bear costs if expert witness is appropriate to prove this point). Besides this, as per loan agreement I have been provided a ‘Professional package’ for an annual fee, in return I have been guaranteed a 0.5% decrease all the time in the variable interest charged. Upon review of this in the attached excel marked evidence 1, this 0.5% p.a. decrease has not been taken into consideration by the bank, in their loan document.
(b) On 18th June 2007, I mentioned this but may not have clarified this. At paragraph 31(i)….300 monthly principal and interest repayments is proved false statement as all $ 232,143.01 would be taken as interest and interest on interest and NOT a DOLLAR as principal. Definitely this is a false and misleading statement in the contract. 

I have attached excel calculations to prove: (attachment 2,3,4,5)
If a 25 yr loan borrowed @:
Borrower will NEVER be able to pay anything of the principal @
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7.3% (inc. of 1.3% p.a.)

7% p.a.





8.0 (increase of 1% p.a) 8% p.a.





8.7% (inc. of 0.7% p.a) 8.5% p.a 





9.1% (inc. of 0.6% p.a) 

Interest ‘compounding monthly’ is the single factor due to which such a small increase in the market interest rate makes borrower not (NEVER) be able to pay even a dollar of principal borrowed, even when the borrower ritually kept paying all the installments regularly as calculated by the lenders.

(c) At paragraph 31, the reference to ‘Obligation to pay’ of NAB contract 8.1 of the loan agreement: For each loan amount, you must pay us interest charges for each day on its balance owing on the account for the end of that day. Interest charges are ‘calculated daily at the interest rate applying ‘to that loan amount (not on the balance) for that day on the basis of a 365 day year (including leap year). To me this means that the interest rate will by applied to the loan “amount”, meaning the principal borrowing (Simple Interest) and definitely NOT interest on interest or compound interest, but in reality interest rate is applied not loan amount. At the least there exists enough ambiguity or confusion to mislead people. Leave alone the borrower; the bank’s own staffs do not know that these words/terms in the contract, meant interest on interest or compound interest.
FURTHER SUBMISSION:
(d) Could I request you to kindly consider a test, as reasonable test, as to whether the loan documents by themselves (if someone has not read or listened to both sides arguments in this case) would have made anyone in the list of juries or a reasonable person to: (i) recognize clearly that interest is ‘compounded monthly’ and (ii) reconginse that such ‘interest on interest’ or ‘compound interest’ is about 42% of the loan amount on top of the normal simple interest and (iii) recognize the impact that the borrower would NEVER be able to pay any part of the principal if there is a small increase in the interest rate and (iv) would that reasonable person have entered into the loan agreement knowing that no part of the principal sum could EVER be paid off!!! To this extent, your kindness permitting further hearing on this case, I could bring oral evidences of number of borrowers from educated and un-educated backgrounds to prove the above.
(e) At paragraph 36  starting with…‘they do not cause a significant imbalance in the parties’ rights and obligations to the detriment of the consumer within the meaning of relevant section’. Kindly consider my submission here at (a)…(d) as I believe that compounding monthly could leave the borrower either (i) as ‘bonded laborer’ or (ii) bankrupt.

(f) At paragraph 12…(where NAB’s Counsel says)…’Mr. Iyer is now aware’. I would like to submit that even their own staff are aware ONLY NOW that the interest is compounding monthly, but the question is that this was not made aware either to myself or to their own staff  either at the time of contract or at the time of my queries. NAB’s Counsel agreeing before you, (that the interest has been compounding on a monthly basis), comes after a lot of ‘toil’ and ‘torture’ I and my family went through. Definitely at NO point in time (when I contacted NAB and the ombudsman) this fact (interest compounding monthly) has been accepted/advised by NAB to me. I have only been treated with high handedness. The late response by Mr. Alejandro young of NAB (in relation to ombudsman’s time limit to respond to me) has been provided as an example of ‘high handednesses. 

I remember reading that, a ‘term in a contract is ‘material’ if the disclosure/non disclosure of such term would influence a party to the contact to take the decision otherwise. The lender describing how they calculate interest etc would not lead the borrower to clearly recognize, in as much as the words ‘compounding monthly’ or ‘interest on interest’ would be recognized. Particularly for people whose first language is not English. ‘Consensus ad idem’ is absent or the subject matter is misrepresented. TPA or its mirror state legislation FTA, as you are aware, came into effect to overcome the problems of contract law, common law and sale of goods act in order to provide ‘protection to unsuspecting consumers’ from dubious providers.
(g) At paragraph 38…regarding exemplary damages, my Lord, I have proved the ‘conspiracy’ and ‘deceitful behavior for a financial gain’ as criminal offense committed by the lenders. I have brought this before you not with ease, but in spite of all tortures & problems I and my family faced due to the revelation of this conspiracy. Uniform Consumer Credit Code, I have read many times thoroughly, but interestingly even the legislation failed to use the words interest compounding monthly or interest or interest (or describe the method of calculation) or recommend simple or compound interest as the norm of charging interest, in as much as the lender’s contract has left out such words.

(h) Regulation 33F of Queens land Consumer Code, I have brought to your kind attention to prove the ‘involvement by the popular Government’, if not to the extent of being part of the conspiracy, but at least to the extent that this serious problem has been left free for over 4 decades. I brought before you a ‘giant’ organization and it being supported/regulated by popular government and am confident to prove their behavior as ‘fraudulent’ or ‘deceitful’ way the credit consumers are exploited. I made my attempts to draw the attention of popular government, the media and the departmental authorities (as other 3 pillars of democracy), where I have not got justice, I came before you as the fourth and last, but not the least, pillar of democracy.
(i) In relation to paragraph 22, I seek your leave to add the attached excel sheets marked as 2, 3, 4 and 5, you would notice that the total repayment specified in the loan contract is false and misleading as my excel proves that in spite of paying the total payments yet the borrower would still be owing more than the principal borrowed after ritually repaying the amount calculated by the bank as repayment of principal and interest. (Bank calculates this after taking into consideration the income level of the borrower). Logically, repayment can be increased only if income of the borrower increased. Other wise, by the bank’s own rules, the borrower would eventually end up in default, bankruptcy etc. People would go bankrupt without knowing how it happened. It is because of interest compounding monthly.

(j) Besides, it is not just the disclosure of the terminology or the name in mathematics that is the point of concern, it is the disclosure of the ‘impact’ of the compounding monthly that makes the borrower to (i) pay 42% of the loan sum borrowed in interest on interest than as interest on borrowings if the interest rate remains constant and (ii) that the borrower would NEVER be able to pay even a dollar of the principal over the term of the loan (though the loan is named as principal and interest loan) even after ritually paying the repayments regularly.

(k) Provided a copy of email correspondence with Mr. Anthony Thompson of NAB and my one hour telephonic discussion with Mr. Tim Goss of WBC, all proved that such senior level staff in the banks are ‘unable to understand’ that the loan document meant ‘compounding monthly’. Provided a copy of the letter with the authority of CEO of Commonwealth Bank of Australia and providing a copy of letter/email from the (25 year experienced lending manager) manager of Commonwealth bank branch in Cheltenham, providing totally opposite about the way they calculate interest, proves a total conspiracy that the top management knew what they were doing all these years but their own trusted and highly trained staff do not know what their contract meant. If the lending manager did not know the meaning of the terms in their contract, how could an ordinary person (non mathematical or non accounting person) know (i) that the interest is compounded monthly and (ii) that the impact of the compounding is 42% of the loan amount borrowed as additional interest, if the interest rate remains constant and (iii) and that even a dollar of the loan borrowed could never be paid, if the interest rate increases marginally.
(l) Finally, if the bank wants the borrower to ‘understand’ the terms then obviously they would be transparent and use the common word in parlance as ‘compounding monthly’ and unless they want to be dubious. The truthful and straightforward lender would definitely highlight the impact of 42% of the loan sum borrowed is included as additional/ compound interest, if the interest rate remained constant. Certainly your kindness will appreciate that no one would sign a loan contract if the contract makes the borrower ‘understand’ that not even a dollar of the principal will be paid off over 25 years if the interest increases marginally.
(m)  My Lord, you are highly learned person and you advocated (in your past other case judgments) the ‘natural justice’. I pray for your kind attention on the excel attachments 1,2, 3,4 and 5 and this letter of my humble submission and kindly allow the case to continue the hearing and am sure if I was unable to convince you of the conspiracy and offensive behavior of the bank, given the next opportunity to bring witnesses I am confident I will prove it. Kindly provide the opportunity for justice to prevail on this land, this is my prayer hear me my lord.

(n)  At the least, it would be appreciated if you could ‘strongly recommend’ the lenders to include the words ‘compounded monthly’ and the impact would be about 42% as interest on interest’, when the interest rate does not increase, in their loan contract and that the borrower would not even pay a dollar of the principal if the interest rate increases marginally. At least the future issues in this regard for other borrowers like me would not occur.

(o) Lastly, may be I wrongly believed that Mr. Praveen Rao’s application is different to the extent (i) his principal claim of more than $10,000 (involving procedure of ‘directions hearing’ etc) and mine with $ 4,700 or so I thought would fall under small claims (without involving directions hearing etc and for a direct scheduling of hearing) and (ii) that he has more than one loan to seek his relief.

Yours Sincerely

Hariharan Iyer

16 Cuthbert Place, Burnside, Victoria 3023. 

PH (03) 9500 0121 Fax (03) 9509 9117/ 03 9390 0177
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