1. The bank worked out the repayment amount per fortnight as principal and interest option repayment

2. The bank never advised what to do to avoid ‘compounding interest’

3. No mention of compounding or interest on interest, leave alone the ‘interest on interest monthly’

4. The impact of the compounding monthly to the tune of 6% = 10.17% or 7% = 12.25% never disclosed.

5. If the currency is legal tender then it should have similar properties regardless of whose hands it comes out of. If the bank charges interest on the money it gave out (and also interest on the interest it calculated on the money lent), why not the borrower’s money (money repaid) gets similar or at the least some recognition for the interest lost? After all, both are exchange of same legal tender currencies.

6. The trend in the interest rate quoted for long term, medium term and short term is totally opposite to the interest rate applied on those.

The main aims of the TPA:

1. To prevent conduct by corporations and other traders that restricts competition and reduces efficiency in Australian Markets. These restrictive trade practices are covered under Part IV of the TPA

2. To protect consumers from the unfair practices of traders. Consumer protection, which is covered under Part V of the TPA.

Prior to TPA the 2 main avenues for dissatisfied consumers were (a) Sale of Goods Act and (b) Contract Law. Neither provided adequate protection because:

(a) Service contracts not covered by Sale of Goods Act

(b) Only limited recognition for the unequal bargaining position existed between consumers and experienced traders

(c) Carefully worded exclusion clause could have made the consumers to loose the rights under implied warranty

(d) Consumers who were mislead into entering into contracts found it difficult to satisfy the high level of proof in actions for mistake or misrepresentation or unconscionable conduct
(e) Remedies were limited. Fine recall of faulty goods or rectify or rewrite the contracts were very limited in Civil court powers

(f) Price fixing and other practices that restricted competition were not illegal in the eyes of the common law

(g) There was no national body to act on behalf of consumers as a watch dog, investigator or prosecutor

All traders no matter how they operate must now comply with these provisions. State and territories were free to pass this legislation and they are not bound by a Constitution that restricts them to specific powers.

TPA substituted the term ‘trader’ for ‘corporation’ and so most businesses are legally bound by TPA and the remainder by the Fair Trading Acts.

E.g.:

In Feb. 1995, TPA found that AMP Insurance Society had infringed S 52 by issuing misleading and inaccurate statements about the returns customers could expect from a very popular capital guaranteed insurance policy. TPC ordered the insurer to refund approx $ 50 million to more than 250,000 policyholders. AMP did not contest the matter but agreed to comply with the order. TPC agreed that AMP had not intended to mislead the customers.

In Sept 1997, federal govt intended to transfer responsibility for consumer protection in the financial sector including banks to a new body Australian corporations and finance services commission.

Unconscionable conduct occurs where a stronger party in a transaction takes advantage of the other party’s disability or disabilities such as poor language skills or illness. Factors considered are:

1. The relative bargaining positions of the parties.

2. Unreasonable conditions

3. Whether the consumer could understand the documents

4. Whether there was undue influence, pressure or unfairness.

The only remedies under TPA for unconscionable conduct are ‘injunctions’ and ancillary orders.

Franchisees of Ultra Tune Australia Pty Ltd (UTA) found they could not access essential computerized business records run on a program supplied by UTA. They were told they would not be issued with a password to unlock their records unless they renegotiated their franchise agreement with UTA and agreed to pay higher royalties. The ACCC intervened and found that UTA had engaged in unconscionable conduct. UTA apologized and agreed to variety of orders including;

· To provide franchisees with all necessary passwords

· To divulge all conditions before supplying software

· To cease unconscionable conduct when negotiating franchises

· To implement an approved compliance program

· To adopt the franchising code of practice

· To send all its franchisees to trade practices seminars

Misleading and deceptive conduct: Part 2 section 9 of FTA 1999 and S 52 of TPA

To succeed in S 52 action the plaintiff must satisfy the following 3 criteria:

1. The defendant’s behavior amounted to ‘conduct’: Conduct is defined by TPA as ‘doing or refusing to do any act’. These words were given their ‘ordinary’ meaning. So conduct has been found by the courts to cover very wide field including:

a. Statements of opinion: if they contain false representations of fact or could not reasonably be held. In Bateman Vs Slayter (1987) 71 ALR 553, the vendors of a franchise at a particular location contravened S 51 by making very optimistic statements about its potential without having made a serious effort to research the real situation

b. Puffs: exaggerated sales talk, if they are likely to mislead or deceive. This is a notable contrast to common law position that a puff cannot amount to a misrepresentation. In Given Vs Prior (1979) 24 ALR 442, the Federal court held that a statement about a proposed subdivision being a ‘wonderful place to live’ was misleading under the TPA as zoning law prohibited the erection of dwelling on the site

c. Statements that are literally true but which create a false impression. A basketball distributor which registered the business name ‘National Ball Land’ (NBL) and advertised that its products were made by NBL could create the false impression that they were manufactured by the National Basketball League (NBL).

d. Broken promises and false predictions: Statements about the future will infringe S 52. If they are misleading or deceptive and are made without reasonable grounds (s51A). The plaintiff does not have to prove that the statement was unreasonable; instead the defendant trader is required to prove that its statement was reasonable (S51A). In many s52 cases involving purchases of businesses, the courts have found s 52 was contravened by a seller, even where the purchaser did not make reasonable efforts to check the accuracy of the seller’s representations about like financial returns and other inducements.

e. Concealment of relevant information: where the defendant fails to disclose, or only partly discloses, relevant information. Silence could amount to misleading or deceptive conduct. Henjo Investments Pty Ltd Vs Collins Marrickville Pty Ltd (1988) 79 ALR 83, During negotiations for the sale of a restaurant, the owner, Henjo Investments Pty Ltd, did not disclose to the buyer that, although the restaurant could seat 128 customers, its license restricted the seating to 84 persons. The Full Federal court held that Henjo’s conduct had been misleading. It had a duty to disclose the license details because it knew that the physical appearance of the restaurant would have given the buyer a false impression about the seating capacity. Henjo eventually paid damages of $ 817,000. Accounting systems 2000 (Developments) Pty Ltd V CCH Australia Ltd (1993) 42 FCR 470, CCH Australia Ltd purchased the right to use a software program from Accounting Systems 2000. In the contract Accounting System gave warranties that it had the right to assign (transfer) the copyright in the program and there were no actual or potential claims concerning copyright. In fact, the company had adapted another program without permission of the original owner. The Federal court held that in breaching the warranties the company had engaged in misleading or deceptive conduct. It was not necessary to show that false representations were made before the contract was formed. Under common law, it would have been necessary to satisfy this requirement.
2. The defendant’s conduct was connected with trade or commerce: This test has a broad reach and appears to extend to any business dealing that is involved with a profit motive. 

3. The defendant’s conduct was misleading or deceptive: The following criteria were laid down in Taco Co of Australia Inc Vs Taco Bell Pty Ltd (1982) 42 ALR 177, by Federal Court;


(a) Identify the section of the buying public targeted by the defendant’s conduct; for e.g. in a dispute over ‘bootleg’ T-Shirts bearing the name of the rock band INXS, the target group was found to be made up primarily of teenagers and persons between 20 and 30 years of age. M K Hutchence (trading as ‘INXS’) Vs South Sea Bubble Co Pty Ltd (trading as ‘Bootleg T-shirts’) (1986) ATPR 40- 667
(b) Assess the effect of the conduct on the target group; including the astute and gullible, the intelligent and not so intelligent, the well educated as well as the poorly educated. This requirement imposes a very difficult burden on the defendant, who can be found liable if only a small percentage of the target group are likely to have been mislead.

(c) Decide whether the conduct was misleading or deceptive in the eyes of the target group. Since the test is objective, the court is not concerned with whether the defendant intended to mislead or deceive – an accidental infringement is still an infringement. To make things harder for the defendant, the question is not whether anyone was actually deceived; it is whether the conduct was capable of deceiving or misleading the target group.

(d) Decide whether the defendant’s conduct caused the public misconception (wrong belief): In INXS case the defendant may not have infringed s 52 if they could have shown that factors outside their control, such as stories in the media, may have caused the target group to believe the bootleg T-shirts were official INXS products.

Duracell Australia Ltd V Union Carbide Australia Ltd (1988) ATPR 40-918, Full Federal court held that s52 had been infringed and granted an injunction to stop the screening of the advertisement. Duracell produced a TV advertisement in which the media personality Jacko, shouted ‘Oi’ after claiming that Duracell’s alkaline battery lasts up to six times longer than Energizer batteries. This claim was allegedly based on a scientific test. Union carbide, the maker of energizer batteries, claimed the advertisement breached s52 and sought an injunction. Duracell’s claims were based on using the rival batteries in ways that most consumers would not ordinarily use them and, even if true, did not apply to some types of energizer batteries.

Colgate – Palmolive Pty Ltd V Rexona Pty Ltd (1981) ATPR 40-242. In a very expensive national advertisement campaign to introduce ‘AIM’ toothpaste, Rexona made several dramatic claims. These included the statement that AIM was 50-90% more effective than Australia’s best know toothpastes in slowing down the growth of plaque between brushing. Colgate-Palmolive, Rexona’s major competitor sued for breach of s 52. The Federal court held that s 52 had been breached and issued an injunction ordering the withdrawal of the advertisements. The test relied up on by Rexona were largely unpublished and had not been independently assessed by the dental profession.

What conduct will not breach s 52?

Conduct that causes confusion will not necessarily amount to misleading or deceptive conduct. The main precedent is the following case McDonald’s System of Australia Pty Ltd Vs McWilliams Wines Pty Ltd (1981) ATPR 40-247, McWilliams’s began selling wine in two-liter bottles as ‘Big Macs’. McDonald’s contended that this was misleading and deceptive because of McDonald’s well-established use of that name. The court held that the use of the name ‘Big Mac’ might have caused the buying public to wonder if there were a connection between the two companies, these persons would not have been misled. A misunderstanding based on wrong assumptions by consumers is not a breach of s 52. When this case was decided McDonald’s was relatively new in Australia. Given the marketing success of McDonald’s had enjoyed since then, it is possible that a court hearing a similar case in the 1990s would find there was a breach of s52.

Similarly even where consumers may be misled by the close resemblance of one product to another s 52 is not breached if the products are clearly labeled and the buying public merely wonders whether the products came from the same source. Parkdale Custom Built Furniture Pty Ltd V Puxu Pty Ltd (1982) 149 CLR 191, a manufacturer that produced very similar lounge suites and chairs to another manufacturer escaped liability because it always attached its two and a half inch square label to the upholstery on the underside of its products.

Can you contract out of s 52?

Under TPA consumers cannot contract out of their implied rights under a contract. Even where a business person signs a contract of sale which includes an acknowledgement (exemption) Clause that he or she had not been induced to enter the contract by any representation or warranty, the courts have held the clause is not a defense to a s 52 action. This was the finding in the first hearing of the Henjo case.

False representations S 53:

Untrue factual statements or other false conduct in regard to goods or services are prohibited. The major false representations are below:

· The standard quality or grade of goods or services and composition style model history or previous use of goods (s 53a, 53aa). Each false representation is a separate contravention. In Hartnell V Sharp Corporation of Australia Pty Ltd (1975) 5 ALR 493, the advertisements placed by Sharp claimed that their microwave ovens were tested and approved by the Standards Association of Australia. Sharp even went so far as to display the registered trademark of the Standards Association and to quote certificate numbers issued by the standards Association in their brochures. The federal court held that Sharp’s claims were completely and utterly false. Justice Joske found there had been a wicked misuse of the SAAA trademark. Sharp had breached S 53 (a) and was liable for a fine of $ 10,000 on each of ten charges plus legal costs. Mr. Hartnell was a commissioner with Trade practices commission.

· The newness of goods s 53(b). New may mean not second hand, not old, or recent origin or not excessively used. Use of goods for a short period may mean that they cannot be described as new

· Ordering of goods or services s 53bb. This includes practices such as falsely claiming that people who have died ordered goods prior to their death and that a debt is owed by their executor.

· Sponsorship and approval in regard to goods and services s 53 c, 53 d: Wickham V Associated Pool Builders Pty Ltd (1988) ATPR 40-910 a swimming pool distributor falsely claimed it s products were approved by Tracey Wickham, the Australian swimming champion. Eva V Mazda Motor (Sales) Pty Ltd (1977) ATPR 40-020, a car dealer falsely advertised that its vehicles were fitted with special braking systems. In Given V Optional Extras Pty Ltd (1976) 10 ALR 627 a company falsely claimed that installation of its car alarms qualified for a reduced insurance premium. In Apple Computer Inc V Computer Edge Pty Ltd (1984) 1 FCR 549 a small computer company supplied apple computer manuals with its computers and thus falsely suggested an association with Apple.

· The price of goods or services S 53e: (a) Price comparison; a corporation that compares its won price with a competitor’s price must disclose any relevant differences between the goods and services being compared. If a competitor’s ‘normal selling price’ is quoted, the amount should be based on what has been charged over a reasonable period of time. It would be a false representation to quote a recommended retail price if the competitor had never actually charged that amount. (b) Price Reductions: they must be real, genuinely less than the normal price and should actually benefit the purchaser. (c) Full disclosure; additional charges such as delivery installation or repair costs should be clearly stated. Where accessories are advertised, the buyer should be clearly advised it they are not included in the price.

· Facilities for repairs or the supply of spare parts s 53 ea: Manufacturers and importers contravene s 53ea if they fail to honor commitments to make repairs or provide spare parts. This section was passed in response to complaints from farmers and truck owners about obtaining spare parts for expensive machinery; it applies to other types pf products as well.

· The place of origin of goods s 53eb:  in 1996 makers of range of barbecues which were described as ‘Australian made’ and ‘Proudly Australian’ were required by ACCC to place corrective advertising in all major Australian newspapers as many components had come from China, Italy and Indonesia. The company had to pay ACCC legal costs of $ 5000.

· The buyer’s need for goods or services s 53f: This section protects consumers against false claims that optional extras or repairs need to be purchased in order to make goods or services fully functional. E.g. Special plumbing work was required before a bathroom would conform with local govt requirements; medical benefits customers would not have access to the doctor of their choice unless they paid for higher medical cover.

· Limits on consumer’s rights and remedies s 53g.  The actual wording of s 53g refers to false representations concerning the existence, exclusion or effect of any condition, right or remedy. This section prohibits any statement that attempts to limit a consumer’s rights in regard to unsatisfactory goods or services. This section is often used to protect the implied terms guaranteed under Sale of Goods Acts and Part V and VA of TPA. Under s 74 of the TPA people providing services to consumers must show ‘due (reasonable) care and skill and this requirement cannot be limited to an artificial period of time.
· In Dawson V World travel headquarters pty ltd (1981) ATPR 40-240, world travel, a travel agent, distributed brochures that advertised a Qantas tour of 16 days, including two full days in Singapore. Qantas reduced the package to 15 days with one full day in Singapore and advised World travel. An agent of World travel, however, continued to display the brochures and accepted deposits from consumers. The TPC took legal action. The Federal court held that the agent had committed several infringements including s 58 because it intended, when it took the bookings, to supply services materially different from those advertised. World travel was fined $ 3000. Under common law, additional damages may be available for ‘stress and disappointment to holidaymakers, caused by breaches of contract and misrepresentations, Jarvis V Swans Tours Ltd (1973) QB 233.

· Implied terms in the supply of services: A corporation which supplies services must use ‘due (reasonable) care and skill’ and any associated materials must be reasonably fit for their purposes S 74(1). This implied term does not apply where the consumer did not actually rely on the supplier’s skill or judgment or it would have been unreasonable to do so s 74(2). This implied term does not apply to contracts involving insurance or the transportation or storage of goods for commercial purposes. Nor does s 74 apply to services provided by qualified architects or engineers. Wllis V Donward-Pickford (north Queensland) Pty Ltd (1994) 68 ALJR 395, Household goods owned by Wallis suffered damage worth $ 1663 while they were being transported by a Queensland removals company. Wallis was denied compensation on the grounds that the contract limited the carrier’s liability for loss or damage to $ 200 as was allowed at the time under Queensland State Law. Wallis claimed the carrier had failed to provide due care and skill, as required under s 74 of the TPA. Since s 68 voided any contractual restrictions on protections such as s 74 and there is no limit on damages available under the TPA, the carrier was fully liable. The High court held that the implied warranty to exercise care and skill in the provision of services could not be excluded. The Qld provision that restricted liability was inconsistent with Commonwealth Law. Therefore, the carrier was fully liable
· Manufacturers who face legal action under part VA of the TPA will not be liable if they can prove one of the following defenses available under s 75ak;

The defect was not present when the goods left the manufacturer’s control

The goods were defective only because they complied with the compulsory product safety standard or the level of scientific or technical knowledge available at the time of supply was not sufficient to detect the defect.

Remedies for contravention of Part V of TPA:

Fines of up to $ 200K for corporation. Fines may be imposed for contraventions that are technically classified as ‘criminal’ offences. These include all sections except s 52 and s51AA and s 51AB (unconscionable conduct). They are excluded, as the plaintiffs are not required to prove there was an intention to commit a breach. Intention must usually be proved in any criminal or semi criminal offences.

In determining the amount of a fine the court is influenced by factors such as whether the breach was deliberate. In Miller V Fiona’s Clothes Horse of Centrepoint Pty Ltd (1989) ATPR 40-963, the fines are mainly intended to act as a deterrent to the defendant and others.

An injunction S80. The court can order a person to cease engaging in conduct that breaches TPA. A temporary injunction is usually granted where there is prima facie evidence that a contravention occurred. It generally applies until the legal dispute is resolved.

Order to disclose information or to take out corrective advertising s 80(A). Damages s 82. The amounts awarded could include costs for repair of goods, including necessary freight costs, and costs for re performing services to an acceptable standard.

Ancillary orders s 87; these are available where the courts find that other remedies are inadequate in the circumstances. Like void a contract or vary all or part of a contract, refuse to enforce the terms of a contract or order money refunded or property transferred or to order repairs, spare parts or specific services.

Defenses to offences under Part V:

Technically contraventions of most provisions of Part V, apart from those dealing with unconscionable conduct and s 52 are ‘criminal’ offences. The general defenses to those offences are very limited. Under s 85(1) the defendant must prove that he contravention arose from one or more of the following;

· A reasonable mistake

· Reasonable reliance on information supplied by another person

· The act or default of another person, an accident or some other cause beyond the defendant’s control. This other person cannot include a director, servant or agent of the defendant.

How do tribunals operate?

Each party gives evidence it has. This may include hearsay evidence and opinions and other proof that would not be admissible in a courtroom. In keeping with the inquisitorial nature of tribunals, the parties are not permitted to cross-examine each other but may be asked questions by the referee. The official’s order is legally enforceable. It can only be appealed if the tribunal exceeds its powers or fails to act in accordance with natural justice, which broadly means failing to conduct a fair and unbiased hearing.

In response to Hilmer Report, state and territory and commonwealth govt cooperated to produce the competition Policy Reform Act 1995, so that TPAs provisions now apply to, most traders in Australia, most govt and semi govt authorities and professionals including doctors, lawyers and accountants.

Part IV of the TPA is designed to prevent conduct that restricts the operation of a free market. Disputes in this area often require the courts to consider economic factors as carefully as legal issues.

News Ltd V Australian Rugby Football League (1996) ATPR 41-521. In 1996 the Australian Rugby Football League (ARL) was sued over its attempts to block News Ltd’s rival Super League Competition. News Ltd’s main argument was that ARL had contravened s 46 of the TPA, which prohibits a corporation with a substantial degree of market power from eliminating or substantially damaging a competitor or preventing the entry of a new competitor. News ltd argued that ARL dominated a market, which involved rugby league only and had used its power to prevent competitive conduct in that market.

Justice Burchett of the Federal court found that the true market was much wider than rugby league. It included major sports, such as cricket, soccer, Australian rules and basketball, because rugby league was competing against all of them for spectators and sponsorship. Since there was no evidence that the ARL had a substantial degree of power over this huge market, it had not contravened s 46. New Ltd appealed to the Full federal court. This time it relied heavily on the argument that ARL had made agreements and contracts for the purposes of excluding News Ltd from the supply of goods and services. Consequently, ARL had carried out a primary boycott prohibited under S 4D and s 45 of the TPA. Neither these sections requires proof that the defendant has influence on the market. Although the Full Federal Court ruled in favor of News Ltd on these new grounds, Justice Burchett’s specific findings of the extent of the market were maintained. The High Court to the surprise of many observers, refused to hear an appeal from the ARL. Consequently two rival league competitions commenced in 1996. It seems likely after this major precedent that plaintiffs who claim they have been excluded from a market will rely more on s 4D and s 45 (primary boycotts) if there is a legal doubt about the extent of the market involved and the defendant’s influence on it.

Anti-Competitive Arrangements S 45:

This is a ‘catch all’ section. Corporations contravene s 45 if they enter into a contract, arrangement or understanding, which contains a provision that has the purpose or effect or likely effect of lessening competition in a market for goods or services. There is no contravention unless there is proof that (a) there was some type of agreement and (b) substantial lessening of competition was intended or occurred or was likely to occur.

TPC V Email Ltd & Another (1980) ATPR 40-172. Tow companies in the same field, Email ltd and warburton Frakni Pty Ltd issued identical price lists, varied those prices at the same time and submitted identical tenders when ‘competing’ for business. Both companies admitted that they regularly exchanged price lists and other information affecting prices. The TPC took action under s 45, claiming an anti-competitive arrangement was in place. The Federal court held that no arrangement or understanding was proved. On the balance of probabilities it was more likely that the nature and history of the market dictated the parallel pricing rather than any special understanding or arrangement.

The defendants in the Email case would have breached s 45 and s 45A if the TPC had proof there had been some agreement behind the parallel pricing strategies.

In 1994 TNT Ltd and Ansett Transport Industries Ltd paid fines of $ 5 million plus more than $ 1 million in legal costs to avoid going to court to defend allegations by the TPC that they had infringed s 45 of the TPA in several ways, in particular by making agreements (a) not to compete on prices and rates (b) to compare and control quotes and (c) to impose bad service or high rates on customers they received from the other company so that these customers were driven back to the original company. Compensation was paid to the original company if the customers were driven away to other operators. TNT and Ansett maintained that they were innocent of the charges and that they had agreed to the payments because court action would have been even more costly. Source: Ian Thomas, 26th July 1994 ‘ Transport giants cave in to TPC’ Australian Financial Review and Emilia Mychausk, ‘TNT, Ansett fined $ 6.5Million’ Australian 26th July 1994.

In 1995-96, $3.5 million on Ampol petroleum (Victoria) An area manager was fined $ 100,000 for price fixing.

Misuse of market power s 46:

S46 prohibits any corporation that has a substantial degree of power in a market from using its power to (a) eliminate or substantially damage a competitor (b) prevent the entry of a competitor into a market (c) deter or prevent competitive conduct within a market. S 46 not only applies to big corporations but also equally applies to medium and small corporations. It is not necessary to prove that a misuse of market power caused a substantial lessening of competition. In Queenland Wire Industries Pty Ltd V Broken Hill Pty Co Ltd (1989) 167 CLR 177, BHP produced about 97% of Australia’s steel output and supplied about 85% of the demand for steel within Australia. It was the sole Australian producer of Y-bar star picket posts, which are widely used in rural fencing and supplied them solely to its own subsidiary distributor company. QWI, a manufacturer of barbed wire, decided it could produce a cheaper fencing product if it could secure supplies of Y-bars. BHP at first refused to sell to QWI and then later offered an extremely high price. QWI took action against BHP claiming contravention of s 46. The High Court held that BHP had contravened s 46. By effectively refusing to supply QWI, BHP had prevented a competitor from entering the market and had done so to prevent competitive conduct.

Exclusive Dealing S 47:

S 47 prohibits exclusive dealing. This occurs when a supplier restricts the freedom of its customers to acquire goods or services by refusing to supply them unless the customer agree; (a) not to acquire goods or services from competitors of the supplier (b) not to resell the supplier’s goods or services to specific groups or geographical locations or (c) to acquire goods or services directly or indirectly from a third party. This type of exclusive dealing is known as third line forcing. Exclusive dealing is not illegal unless the purpose or effect of the dealing is to substantially lessen competition. Third line forcing is prohibited as an exception, no matter what the purpose or effect involved. It is very difficult to prove s 47 breaches. In TPC V Legion Cabs (Trading) Co-operative society Ltd (1978) ATPR 40-092 a taxicab cooperative required its members to purchase a quota of petrol from shell outlets. The cooperative received a commission on these sales. Members who failed to buy the quota were charged higher fee for their cooperative supplied radio service and could be excluded from the service. TPC took action against the cooperative under s 47. The Federal court held that the cooperative had contravened the section. A fine of $3000 was imposed.

In Ron Hodgson (Holdings) Pty Ltd V Westco Motors (Distributors) Pty Ltd (1980) 29 ALR 307, Ron Hodgson was a Mazda dealer appointed by Westco Motors, the Mazda distributor. Hodgson began advertising Mazda vehicles at prices below the minimum prices set by Westco. Subsequently, Westco terminated the franchise, citing various dissatisfactions with the way Hodgson had conducted the business. Hodgson sought an injunction to prevent the termination on the grounds that Westco had engaged in resale price maintenance. The Federal Court held that there had been a breach of s48 and granted the injunction, although Westco had good commercial reasons for termination. It was not necessary to prove that the dispute over resale price maintenance was the only reason for the termination. It was not necessary to prove that the dispute over resale price maintenance was the only reason for the termination. Resale price maintenance was contrary to the public interest and should be deterred.

Hugo Boss Ltd is one of the largest clothing wholesaler suppliers in Australia. After an investigation by the ACCC, it admitted in July 1996 that for three years it had refused to supply retailers who sold its men’s suits at more than 10% below the recommended retail price. The company and the managing director agreed to pay a fine of $515,000 and $ 75,000 respectively. The fines were reduced because the guilty parties had cooperated with the ACCC after seeing its evidence, some of which had been obtained by listening in on restaurant conversations between Hugo Boss executives. Injunctions were imposed that permanently restrained the company and senior executives from engaging in resale price maintenance. The company also agreed to introduce rigorous compliance programs to ensure it complied with the TPA. Martin Newman, ‘Clothing firm fined $515,000, Daily Telegraph, 26th July 1996. Section 49 on price discrimination was abolished in August 1995 after ‘O’Brien Glass Industries Ltd V cool & sons Pty Ltd (1983) 48 ALR 625 a glazier gave one retailer a smaller discount than other retailers was found liable for price discrimination.

On 1 November 1996 Consumer Credit Code commenced. The Credit Acts also excluded some major credit providers, such as credit unions (except in Victoria and Western Australia), cooperatives and building societies. Banks were barely regulated under the Southern Australian Consumer Credit Act 1972.

The code does not set a monetary limit and its purpose is broad. It applies to any credit that is wholly or predominantly for personal domestic or household purposes and is offered in the credit provider’s usual course of the business. Consequently the code regulates consumer housing loans as well as most personal loans and credit card contracts. The new code is not all-good news for consumers. The major remedy under the previous Credit Acts was the civil penalty of automatic loss of the interest by the Creditor. Criminal penalties were also available. Under the code, loss of interest is NOT automatic and criminal penalties are no longer available. Under the Credit Acts, some providers could lose their license for serious infringements. Civil penalties limited to $ 500,000 for breach across Australia, as well as criminal penalties for specific breaches. 

The code, like the previous Credit Acts, aims to ensure fair and truthful advertising of credit so that consumers are able to make accurate comparisons between the types of credit on offer. An advertisement that refers to the cost of credit must disclose the annual percentage rate and all fees and charges that may apply s 140. Advertisements in which comparisons are made with credit offers by competitors must conform with the regulations laid down in s 141.

False or misleading representations by either the credit provider or the debtor about credit contracts or related transactions, such as mortgages or guarantees, are prohibited s 144.

